
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MASSACHUSETTS

LESLEY ROCK,    )    
   )

Plaintiff,    )
   )

v.    )  Case No. __________________
   )

AT&T MOBILITY, LLC    )
   )

Defendant.    )

CLASS ACTION COMPLAINT  AND DEMAND FOR TRIAL BY JURY

1. Plaintiff Lesley Rock is a resident of Suffolk County, Commonwealth of Massachusetts,

residing at 99 Myrtle Street, Boston, MA, 02114, and is a customer of AT&T Mobility, LLC who

has purchased a wireless data plan that permits access to the internet through her "I-Phone." 

2. Defendant AT&T Mobility, LLC (hereafter "AT&T") is a Delaware corporation in good

standing and is authorized to do business in Massachusetts.  Defendant AT&T Mobility, LLC

maintains its principal place of business at 5565 Glenridge Connector, Glenridge Two, Atlanta,

GA 30342, but may be served in Massachusetts by serving its registered agent at CT Corporation

System, 155 Federal St. Suite 700, Boston MA 02110.

3. Venue is proper in this Court as Plaintiff is a resident of Suffolk County, and jurisdiction

is proper under 28 U.S.C. § 1332. 

4. On information and belief, Plaintiff and the Class have been damaged in an amount that

exceeds $5 million in the aggregate.

FACTS COMMON TO ALL COUNTS

5. AT&T sells wireless data plans to consumers by contract on a monthly payment plan. 

The purchase of a wireless data plan permits purchasers of the plan to obtain access to the
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internet remotely either on a computer or on a so-called smart phone such as an I-Phone, a

Blackberry, or a similar device.

6. Where access is by computer only, AT&T charges a monthly fee for the use of a datacard. 

The datacard permits its user to connect a computer to the internet wirelessly through a radio

device embedded in the computer or through a device that connects to the computer through a

PCMCIA card or USB port.  The data card does not transmit voice or pictures independently of

the internet. 

7. Where AT&T's wireless data plans are sold to owners of smart phones, AT&T bills for

internet access with a separate line item on the AT&T monthly bill.  Generally speaking, the

plans cost consumers $30 per month.  Plaintiff has such a plan and pays charges totaling

approximately $30 per month to AT&T. 

8. For certain kinds of access, AT&T charges owners of smart phones $45 per month for

internet access.  This plan permits users to access dedicated email servers through the internet.

9.  As set forth in T.I.R. 05-08 and other applicable governmental agency rulings,

Massachusetts does not impose a sales tax on internet access, and, specifically, has identified

internet access services as non-taxable and exempt from taxation.

10. Although, under 830 CMR 64H.1.6, a sales tax is imposed on "telecommunications

services"  in Massachusetts, under G.L. ch. 64H, § 6, sales that are "exempt" from sales tax

include all sales "which the commonwealth is prohibited from taxing under the constitution or

laws of the United States."

11. The Internet Tax Fairness Act, 47 U.S.C. § 151 (1998) as amended, bars state and local

government from imposing taxes on internet access:   "No State or political subdivision thereof

shall impose any of the following taxes during the period beginning November 1, 2003, and
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ending November 1, 2014: …  (1) Taxes on Internet access." Under the Internet Tax Fairness

Act, the phrase "internet access" means: "a service that enables users to connect to the Internet to

access content, information, or other services offered over the Internet;  (B) includes the

purchase, use or sale of telecommunications by a provider of a service described in subparagraph

(A) to the extent such telecommunications are purchased, used or sold.-- (i) to provide such

service; or (ii) to otherwise enable users to access content, information or other services offered

over the Internet[.]"

12. Despite the prohibition on taxation of internet access under Massachusetts and federal

law, AT&T has improperly and illegally charged and continues to charge its Massachusetts

customers state and local sales tax on internet access on its monthly bills. 

CLASS ACTION ALLEGATIONS

13. Plaintiff brings this action pursuant to Federal Rule of Civil Procedure 23 on behalf of a

Class consisting of all Massachusetts consumers who entered into a contract with AT&T for the

provision of internet access through a smart phone or a wireless data card.

14. The class consists of all Massachusetts consumers who contracted with AT&T to provide

internet access through an AT&T system smart phone or an AT&T datacard who were charged

sales tax on internet access.

15.   Plaintiff Lesley Rock is a member of the class which she seeks to represent.

16.   The class consists of thousands of individuals and therefore is so numerous that joinder

is impracticable.

17.   Plaintiff's claims are typical of the claims of the class because she and all members of

the class have sustained damages as a result of AT&T's charging of sales tax for internet access. 

18.   There are numerous questions of law and fact common to the Class which predominate
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over any questions affecting only individual class members, including but not limited to the

following:

a. whether AT&T charged the Plaintiff and the Class sales tax on internet access in

violation of the Massachusetts and federal sales tax law;

b. whether AT&T's improper charging of sales tax constituted a breach of the

covenant of  good faith and fair dealing to the Plaintiff and the class under

Massachusetts law;

c. whether AT&T has been unjustly enriched by a retention, if any, of a portion of

the sales tax; 

d. whether AT&T should be enjoined from collecting sales tax on internet access;

e. whether AT&T should be required to seek a refund of sales taxes paid to the

Commonwealth of Massachusetts tax authorities and to return any tax refund to

Plaintiff and members of the Class.

19.   All common questions are able to be resolved through the same factual occurrences as

specifically and/or generally alleged herein.

20.   Plaintiff will fairly and adequately represent and protect the interests of the members of

the Class.  Plaintiff has no claims antagonistic to those of the Class.  Plaintiff has retained

competent and experienced counsel in complex class actions, mass tort and products liability

litigation.  Counsel is committed to the vigorous prosecution of this action.

21.   The prosecution of separate actions by the Plaintiff and individual members of the Class

against AT&T would create a risk of inconsistent or varying adjudications on the common issues

of law and fact related to this action.

22.   A class action is superior to all other available methods for the fair and efficient
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adjudication of this controversy.

23.   The expense and burden of litigation would substantially impair the ability of the Class

members to pursue individual cases to protect their rights.  In the absence of a class action,

AT&T will retain the benefits of its wrongdoing and will continue to collect sales tax improperly.

24.   Class certification under Rule 23(b)(1) is appropriate because adjudications with respect

to individual members of the class would as a practical matter be dispositive of the interests of

the other members not parties to the adjudications.

25.   Class certification under Rule 23(b)(2) is appropriate because AT&T  has acted or

refused to act on grounds generally applicable to the class, thereby making it  appropriate to order

final injunctive relief or corresponding declaratory relief with respect to the class as a whole in

that AT&T has refused to cease collecting sales tax for internet access.   

26.   Class certification under Rule 23(b)(3) is appropriate because the common issues of fact

and law alleged herein are common to the Class and predominate over any questions affecting

only individual members, thereby rendering the class action superior to all other available

methods for the fair and efficient adjudication of this controversy.

27.   Class certification is also appropriate pursuant to Massachusetts law because, as set

forth in the Complaint, AT&T has acted and/or refused to act on grounds generally applicable to

Plaintiff and the Class, thereby warranting appropriate injunctive and/or declaratory relief.

COUNT I

BREACH OF CONTRACT

28.   Plaintiff hereby incorporates and adopts by reference each and every allegation set forth

in Paragraphs 1 through 27 of the Complaint.

29.   AT&T and Plaintiff entered into a written contract.
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30.   The written contract is a form contract used by AT&T with all its customers similarly

situated to Plaintiff. 

31.   The contract between AT&T and Plaintiff permits AT&T to charge for its services

including internet access on a monthly basis and permits AT&T to charge Plaintiff for all

applicable and legally due federal, state and local taxes.

32.   The contract does not permit AT&T to charge for taxes that are not due under law,

including taxes for access to the internet.

33.   Despite the prohibition on state and local taxes imposed by the Internet Tax Fairness

Act, AT&T charged Plaintiff sales tax for internet access.

34.   In so doing, AT&T breached its contract with Plaintiff and the Class.

35.   As a result of the breach of contract, Plaintiff and the Class were damaged in the amount

of sales tax charged by AT&T for internet access, together with interest on the money which

AT&T has wrongly charged Plaintiff and the Class.

COUNT II

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

36.   Plaintiff hereby incorporates and adopts by reference each and every allegation set forth

in Paragraphs 1 through 35 of the Complaint.

37.   AT&T's breaches of the form contracts with the Plaintiff and the Class, as alleged

above, also constitute a breach of AT&T's covenant of good faith and fair dealing to the Plaintiff

and the Class, which is imputed into every contract in Massachusetts  under the common law of 

Massachusetts and the Restatement (Second) of Contracts §205.

38.   AT&T breached its duty of good faith and fair dealing to the Plaintiff and the Class by

unfairly charging the Plaintiff and the Class state and local sales tax for internet access.
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39.    The above-mentioned breaches of contract and covenant of good faith and fair dealing

have caused the Plaintiff and the Class economic damages.

COUNT III

INJUNCTIVE RELIEF

40.   Plaintiff hereby incorporates and adopts by reference each and every allegation set forth

in Paragraphs 1 through 39 of the Complaint.

41.   AT&T continues to charge Plaintiff state and local sales tax on the sale of internet

access.

42.   The charging of state and local sales tax on the sale of internet access when no such tax

is due is a violation of federal and Massachusetts law, as pleaded in Counts I and II.

43.   Fed. R. Civ. P. 65, like its Massachusetts counterpart, Mass. R. Civ. P. 65, permits the

Court to enter injunctive relief to stop AT&T's violations of the law by continuing to charge state

and local sales taxes on the sales of internet access.

44.   AT&T's continued charging of Plaintiff and the Class of state and local sales tax on the

sale of internet access results in a continuing harm to Plaintiff and the Class in that Plaintiff and

the Class must pay additional sums of money on a monthly basis that AT&T has no legal right to

collect from them.

45.   Unless enjoined from doing so, AT&T will continue to collect from Plaintiff and the

Class state and local sales tax on the sale of internet access.

46.   Plaintiff and the Class have no adequate remedy at law in that damages can only address

state and local sales tax that AT&T has already collected on the sale of internet access but cannot

address AT&T's ongoing collection of such taxes in violation of the law.

47.   Plaintiff and the Class have no adequate remedy at law to stop the collection of such
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taxes.

48.   Plaintiff and the Class seek injunctive relief to relieve them of the continuing and

ongoing burden of paying state and local sales taxes on the sale of internet access absent this

Court's order enjoining AT&T from the collection of such taxes.

COUNT IV

UNJUST ENRICHMENT UNDER STATE LAW

49.    Plaintiff hereby incorporates and adopts by reference each and every allegation set forth

in Paragraphs 1 through 48 of the Complaint.

50.   To the extent that AT&T has retained any amount of the state sales tax it has collected,

AT&T has been unjustly enriched at the expense of Plaintiff and the Class.

51.   Accordingly, Plaintiff and the Class seek full disgorgement and restitution of any

amounts AT&T has retained as a result of the unlawful and/or wrongful conduct alleged herein.

WHEREFORE, Plaintiff on behalf of herself and the Class seeks the following relief:

A.  Damages in the amount of state and local sales tax improperly charged by AT&T on

sales of internet access for breach of contract and/or for breach of the covenant of good faith and

fair dealing implied in said contract.

B. Disgorgement of all funds collected by AT&T as state and local sales tax sales of internet

access not remitted to the state of Massachusetts or any local taxing authority and return of such

funds to the Plaintiff and members of the Class.

C. An order of this Court enjoining the collection by AT&T of state and local sales tax on

sales of internet access.

D. Attorneys fees and expenses as permitted by the common and statutory law of

Massachusetts, federal law and equity.
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E. Prejudgment interest in the statutory amount. 

F. All costs of this action recovery for which is permitted by law.

G. Such other and further relief as the Court deems proper.

JURY DEMAND

The plaintiff hereby makes a demand for a trial by jury on each claim asserted or hereafter

asserted by the plaintiff and on each defense asserted or hereafter asserted by the defendant.

The Plaintiff,
By her Attorneys,

/s/ Leo V. Boyle

/s/ Michael B. Bogdanow

Leo V. Boyle, BBO # 052700
Michael Bogdanow, BBO # 544174
Meehan, Boyle, Black & Bogdanow, P.C.
Two Center Plaza, Suite 600
Boston, MA 02108
(617) 523-8300
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